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Court of the United States, although similar sections of other acts have 
teen passed upon by the inferior federal courts. Similar sections of the 
river and harbor act of August n, 1888 (25 St. at Large, p. 424) were con- 
sidered by the District Court of the United States in the case of United 
States v. Keokuk and Hamilton Bridge Company (45 Fed. Rep. 178), and 
held invalid. The facts of that case differ somewhat from those of the prin- 
cipal case, but the question of the delegation of legislative powers was raised 
and discussed at length by Judge Shiras. The case of United States v. 
Rider (50 Fed. Rep. 406), seems to be almost parallel in its facts to the prin- 
cipal case. It arose under sections 4 and 5 of the river and harbor act of 
September 19, 1890, and the District Court, following United States v. 
Keokuk and Hamilton Bridge Company, supra, held those sections unconsti- 
tutional. The basis of the court's decision on the first point may be summed 
up in the following extract from the opinion in Locke's Appeal (72 Pa. St. 
491) : "The legislature can not delegate the power to make laws, but it can 
make a law to delegate the power to determine some fact or state of things 
upon which the law makes or intends to make its own action depend." On 
the second point the court came to the conclusion that the alterations and 
changes ordered do not constitute a taking of private property for public use 
for which the Federal Constitution requires compensation to be made, but are 
rather, incidental injuries to rights of private property resulting from the 
exercise of the power . vested in congress to regulate interstate commerce. 
The decisions in Chicago, B. & Q. R. Co. v. People, 200 U. S. 561, 50 L. Ed. 
596, 26 Sup. Ct. Rep. 341, and West Chicago Street R. Co. v. Chicago, 201 
U. S. 506, 50 L. Ed. 84s, 26 Sup. Ct. Rep. 518, are decisive of this question. 

Constitutional Law — Police Power to Restrict Hours of Labor. — 
Defendant was prosecuted for employing a female in his factory between the 
hours of 9 p. m. and 6 a. m. in violation of a clause of I 77 of the Labor Law 
(Laws 1903) forbidding the employment of minors under the age of 18 
years and females in factories, between the hours of 9 p. m. and 6 a. m. 
Held, that such clause was null and void; that it did not involve a valid 
exercise of the police power but was an infringement of the constitutional 
right of free contract. People v. Williams (1906), 101 N. Y. Supp. 562. 

The case is of importance as involving two questions of significance in 
view of the increasing industrial aspect or trend of present day legislation. 
Has the state the right to regulate the number of hours which a citizen can 
contract to labor? Can the state discriminate in regulations of this nature 
between men and women? The general principle that freedom to con- 
tract is one of the rights guaranteed by the Fourteenth Amendment is well 
established. Lochner v. New York, 198 U. S. 45; Cooley, "Constitutional 
Limitations" (Seventh Edition), p. 889, and cases cited. But it is equally 
well settled that under the police power the state can establish such regula- 
tions governing the hours of labor, the conditions under which such labor 
is to be performed, etc., as are necessary and expedient to protect the 
health, safety and morals of the community, Freund, Police Power (1905 
Edition), §314, Cooley, Constitutional Limitations (7th Edition), p. 889; 
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Tiedeman, State and Federal Control of Persons and Property, vol. i, 
p. 336. Although these two general principles are universally recognized, 
yet there is great diversity of holding in different jurisdictions, upon nearly 
identical sets of facts. Thus it is held that laws regulating the number of 
hours which a man can labor per day are invalid. Law v. Rees Printing Co., 
41 Neb. 127; Fiske v. People, .188 111. 206; In re Morgan, 26 Colo. 415. But 
such regulations are held to be valid in other jurisdictions. Holden v. Hardy, 
169 U. S. 366; People v. Phyfe, 136 N. Y. 554; In re Dalton, 61 Kan. 257; 
Lochner v. New York, 198 U. S. 45. There are slight differentiations of facts 
in these cases but in all, the same general question was before the court. 
The conflict between the various holdings does not arise from a difference 
in the principles to be applied to the facts but in the application. All courts 
apparently accept the test laid down by the Supreme Court of the United 
States in the case of Lochner v. New York, 198 U. S. 45. In that case 
Justice Peckham laid down the rule as follows, "the question necessarily 
arises, is this a fair, reasonable and appropriate exercise of the polic power 
of the state or is it an unreasonable and arbitrary interference with the 
right of the individual * * * to enter into those contracts in relation 
to labor which may seem to him appropriate or necessary for the support 
of himself or his family?" The tendency of the decisions seems to be toward 
greater liberality in upholding regulations of this nature concerning hours 
of employment. Can the state discriminate in regulations of this sort, 
between adult men and women? Since the general emancipation of women 
in matters of contract, which has taken place in almost all of the states, it 
would seem that a woman's right of free contract is as sacred as that of a 
man and every constitutional argument in favor of preserving the one holds 
equally strongly in favor of the other. A regulation based solely on a 
difference of sex, therefore, would not be valid. This is perhaps the real 
point established by the leading case of Ritchie v. People, 155 111. 98. But 
the emancipation of woman in regard to her contracts, has not destroyed the 
inherent differences in strength and capacity for work, between men and 
women. Hence regulations concerning the employment of women based 
on considerations of health, may well be different between the sexes. 
Cooley, Constitutional Limitations (Seventh Edition), p. 889; Freund, 
Police Power (1905 Edition), §314. Laws which have regulated the num- 
ber of hours which women might be employed in factories, without refer- 
ence to any regulation regarding men, have been upheld in different juris- 
dictions. Commonwealth v. Hamilton Mfg. Co., 120 Mass' 383; Common- 
wealth v. Beatty, 15 Pa. Super. Ct. 5 (1900) ; Wenham v. State (Nebr.) 91 
N. W. 421 (1902); State v. Buchanan (Wash) 70 Pac. 52 (1902). The 
validity of distinctions in regulations of somewhat associated nature were 
recognized in Bergman v. Cleveland, 39 Oh. St. 651, and Blair v. Kilpatrick, 
40 Ind. 312. In the principal case the regulation was held invalid because as 
framed, employment for any length of time whatsoever between the stip- 
ulated hours and regardless of emergencies, was forbidden. As framed 
the statute could hardly be called reasonable, but it would seem that a 
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statute forbidding night work for women in factories for any considerable 
period, could be sustained as a valid exercise of the police power in the 
protection of health and morals, although no similar regulation existed 
concerning men. A difference in regulations based on the difference in 
physique and nature between men and women seems reasonable. 

Contracts — Mutuality. — The plaintiff and defendant entered into an 
oral contract whereby the latter agreed to furnish ice for the former, at 
three dollars per ton, free on board cars at Tyler, Tex. On the faith of this 
contract, the plaintiff made contracts with others for the sale and delivery 
of ice to them. The defendant refused to perform, consequently the plain- 
tiff was obliged to purchase ice elsewhere, at four dollars per ton, to supply 
his customers. He sued for damages, alleging a breach of the contract 
Held, he cannot recover. Tyler Ice Co. v. Coupland and Norman (1907), 
— Tex. Civ. App. — , 99 S. W. Rep. 133. 

The defendant contended that the contract lacked mutuality. That is, he 
was required to furnish ice, but no amount was specified. According to 
the terms of the agreement the plaintiff could take either a cake, or a car- 
load, and still satisfy its terms. The court correctly sustained the contention 
of the defendant. If, however, the agreement stipulated for the sale and 
delivery of all of "next season's ice" and was accepted, it would have been 
binding. Cases in point may be found in 5 Mich. Law Rev. 202. See also 
the following cases: American Cotton Oil Co. v. Kirk, et al., 68 Fed. 791; 
Campbell v. Lambert, 36 La. Ann. 35, 51 Am. Rep. 1 ; Tarbox v. Gotzian, 20 
Minn. 139. 

Courts — Criminal Law — Instructions to Jury. — The court charged the 
jury, that if they believed from the evidence in the case, beyond a reasonable 
doubt, that defendant cursed Sam Duncan, and told Duncan that he was 
going to kill him, and (that) this was said by defendant as soon as Duncan 
came in sight of him the evening of the shooting, and further, that the 
defendant immediately after using this language, shot Sam Duncan, then the 
defendant cannot be acquitted on the plea of self-defense. Held, a correct 
instruction, and not invasive of the province of the jury. Logan v. State 
(1907), — Ala. — , 43 So. Rep. 10. 

Dowdell, J., who dissents from the majority opinion of the court, says 
that the charge is invasive of the province of the jury, and erroneous, that 
every fact hypothesized in> the charge might have been believed by the jury, 
and yet, under the evidence set out in the record, it was open for the jury 
to find that the defendant still acted in self-defense. In one sense the 
instruction might be held not to be reversible error because the defendant 
did not ask for special instructions, on all the elements of self-defense. 
Connor v. State, 23 Tex. App. 378. But even such a basis does not make the 
charge any the more just as an instruction. The ingredients of self-defense 
must be set forth. Herich v. State, 25 Ga. 699. It has been held error to 
rule that if the killing, or necessity to kill, was brought on by the defendant, 
or by his misconduct, he cannot set up the plea of self-defense. People v. 



